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There’s No Such Thing as an

When your subcontractors provide a significant part of your project success, it is unreasonable 
not to provide them with a commensurate level of management attention and professional 

subcontract management. Nonetheless, failing to provide appropriate attention to your 
subcontract team is a common cause of failure and performance issues in contracts. 

BY Tom Reid
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THERE’S NO SUCH THING AS AN INCONSEQUENTIAL SUBCONTRACTOR

In one client engagement, every single issue in which we were called 

in to assist involved a problem with a subcontractor. Perhaps the 

wrong teammate was selected at the outset. Perhaps the program 

plan did not properly incorporate the subcontractor’s contribu-

tion or even inform them of their role in the overall plan. Perhaps 

there were larger performance issues that were not identified early. 

Perhaps the subcontractor ran into financial difficulties by biting off 

more than it could chew. Or maybe the finance department starved 

them for cash, preventing their best performance on the contract. 

We have seen all of these situations and more, which led to subcon-

tractor disengagement or failure.

The point is that subcontractors play a very significant role in the 

successful performance of almost all contracts. The management 

attention paid to these critical players, however, tends to be dispro-

portionately low. In many cases, this almost guarantees failure in 

one form or another. Both contract and project managers should 

understand the importance of the proper care and feeding of their 

subcontract teammates. 

Some have argued that subcontracting is fundamentally different 

than the prime contracting function since subcontracting is buying 

while prime contracting is selling. While true, more significantly the 

contracts are based on two distinct bodies of law that govern their 

formation, performance, and disputes. From a program manage-

ment perspective, the activities of the subcontractors must be inex-

tricably intertwined with the overall project plan to ensure success 

of the program while recognizing the necessary arms-length nature 

of the relationship. The more similar the contracts, the clauses, the 

requirements, the quality standards, the inspection standards, and 

a host of other critical performance indicators, the easier subcon-

tract management effort might be. With the significantly different 

positions of the parties, however, such commonality is often not 

possible and frequently not well advised. A subcontract must be tai-

lored to the specific needs of the program under the law applicable 

to the agreement for overall success of the program. Despite this 

needed attention to unique details, subcontracts seem to be the 

“Rodney Dangerfields” of contracting—given no respect and minimal 

management attention.

It is 80-percent manufacturing effort. If you were to devote only two percent of your 
management attention to the manufacturing aspects, that should sound like a per-

fect recipe for disaster. And it is. If we apply that same thinking to the proper use of 
subcontractors, survey after survey has shown that, on a broad average, 50 percent of 

prime dollars are flowed to subcontractors. Yet it is not uncommon to see that only 
two to 20 percent of management attention is focused on the success of the sub-

contracting team. Numerous surveys, anecdotal evidence, and personal experience 
demonstrates that across all disciplines and industries, despite the significant impact 
the subcontract team has in the success of the program, a disproportionately low per-

centage of management attention is paid to those contributors. 

You win a government contract. 
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Selection and Performance
Unquestionably the selection of the party or 

parties in whom you will invest 50 percent 

of your success is essential. Pick the wrong 

teammate and there is very little you can 

do later to salvage the project. Each prime 

contractor should have a strong vetting sys-

tem for selecting subcontractors. This is not 

only required if you must pass a Contrac-

tor’s Purchasing System Review, but simply 

as a matter of good business judgement. 

The critical success factors, as reflected in 

the request for proposals or invitation for 

bids, must be identified and translated into 

performance goals and objectives against 

which performance can be measured for 

both the prime and the subcontractors and 

an early warning system implemented to 

identify when and how things begin to get 

off track.

There are cases where any standard com-

mercial product or service will suffice. 

Under current contract clauses, primes are 

required to use commercial items whenever 

practical. Thus some portion of subcon-

tracting dollars will be applied to com-

mercial items. More often the government 

specifications are more particular and the 

pool of truly qualified performers is small. A 

strong statement of need will permit those 

involved in the process to properly focus 

on the real discriminators in the selection 

process. To paraphrase the late Yogi Berra, 

if you have not defined what it is you really 

need, you will probably get something else. 

Your customer will hold you to the perfor-

mance standards articulated in your prime 

contract and you should do nothing less for 

your subcontractors. 

Commercial Contract
A federal prime contract is awarded on the 

basis of and under the body of law known as 

the federal common law. This is a different 

set of legal standards with which all the 

participants must comply than is com-

monly found in a commercial transaction, 

or even a transaction covered by the United 

Nations Convention on the International 

Sale of Goods (UNCISG). Consequently a 

prime contractor must recognize the risk 

they undertake when they are awarded a 

contract under the federal common law, 

and then issue subcontracts under one of 

50 or more state jurisdictions that govern 

commercial contracting or internationally 

under the UNCISG. It can and has happened 

in a dispute that the prime contractor loses 

its claim against the federal government 

under the federal common law and then 

loses again on the exact same issue in a 

dispute with the subcontractor because that 

contract is being interpreted under state 

law. There are also issues connected with a 

prime “certifying” a subcontractor’s claim 

under the Contract Disputes Act. To the 

degree the claim is denied, the prime has 

arguably admitted in public filings that the 

sub is entitled to the relief requested. This 

is the total lose-lose situation for the prime, 

which is completely avoidable with proper 

subcontract administration. 

Cost Accounting/Cash Flow
In a government cost-type contract, the 

prime contractor is required to keep close 

track of the funds required to continue 

performance. Under the Limitations of 

Funds (incrementally funded contracts) or 

Limitations of Cost (fully funded contracts) 

clauses, the prime is responsible for tracking 

all of the costs related to the contract and 

to notify the government when those funds 

are diminishing beyond a prescribed level. 

Too often a prime contractor does not place 

this same burden on their subcontractors or 

does so in such a way that the information 

is not timely received. Meanwhile, if the 

prime is a large business with a small busi-

ness subcontracting plan, the prime must 

remain fully cognizant of what is required 

under that plan and make sure they are 

vetting the subcontractors for their cost 

performance. Additionally, smaller busi-

nesses routinely have greater need for more 

frequent cash flow. All of these situations 

will require more management attention to 

performance and cash flow. Unfortunately, 

if the entire cadre of subcontractors is 

receiving a marginally low level of manage-

ment attention, none of these tasks are 

likely to be performed well.

Inspection and Acceptance
One of the hallmarks of the government 

inspection clause is that it permits inspec-

tion “at all times and places.” This includes 

subcontractor facilities. Too often the prime 

does not fully flow this requirement to the 

subcontractor, thus causing consternation 

when the government personnel want to 

view the subcontractor’s facilities, raw 

materials, process flows, and deliverables. 

There are occasionally issues related to 

allowing even the prime contractor’s 

employees to participate on the basis of 

confidential or proprietary information that 

could be discovered during such a visit. 

Some might suggest that all of this is easily 

handled through the use of appropriate 

flow-down clauses from the prime contract. 

And if done professionally and responsibly 

this can be one appropriate approach. Sadly 

too many prime contractors perform this 

function poorly, often opting for an overall 

clause that essentially says, “Here are the 

clauses from the prime contract. Where it 

says ‘government’ pretend it says ‘prime 

contractor’ and where it says ‘contrac-

tor’ pretend it says ‘subcontractor.’” The 

incredibly sloppy drafting that this reflects 

aside, there are certain rights the govern-

ment reserves to itself in its contracts that 

are rights only available to the government. 

Two examples are the right of appeal under 

a disputes clause and the government’s 

unique right under the Termination for 

Convenience clause. Prime contractors who 

take advantage of a subcontractor’s naiveté 

are acting in a questionable manner that is 

probably unethical. It is incredibly inappro-

priate to treat contracting as a “one-size-fits-

all” document, yet this is seen constantly 

in our field. There is never any excuse for 

sloppy contract drafting at the prime or the 

subcontract level.

Thus proper subcontract management 

requires the balance of consistency between 

the prime and the subcontracts with the 

need to draft each contract as specifically 

as possible. This is not a task for an amateur 

contract draftsman, but for an experienced, 

knowledgeable, and ideally certified subcon-

tract professional. 
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Solutions to the Risks
Throughout government contracting, across 

all industries, roughly 50 percent of the 

prime dollars will flow to subcontractors. In 

some industries that number is closer to 70 

percent or higher. Why do prime contrac-

tors vest 50 percent of the success in their 

program with another entity, and then not 

make sure that this teammate is getting 

at least 50 percent of the prime’s manage-

ment attention? The government has no 

privity with your subcontractor and is not 

supposed to even communicate with them 

outside of your presence. The subcontractor 

is your responsibility. If you were to audit 

your internal data and systems, it is safe to 

say that you would find several, if not all, of 

these situations:

 § Your subcontracting staff is not as 

well staffed as your prime contracting 

group. 

 § Your subcontracting staff is not as 

experienced as your prime contracting 

staff. 

 § Your subcontracting staff is not as well 

trained as your prime contracting staff.

 § Your subcontracting staff is not certi-

fied like your prime contracting staff.

 § Your subcontracting staff is not as well 

compensated as your prime contract-

ing staff.

 § Your subcontracting staff is not as well 

equipped as your prime contracting 

staff.

 § Your subcontracting staff is not as well 

versed in complicated contracting is-

sues as your prime contracting staff.

 § And if none of the first seven are true 

solely because you have starved both 

your prime and subcontract manage-

ment staffs, then you are probably 

already on a road to failure in public 

contracting.

In a nutshell, your subcontracting staff are 

too often treated as second-class citizens, 

even though you are so dependent on the 

selected teammates for the success of your 

program. The right subcontractor can make 

you appear as a star to your customer or 

as the goat. Your assistance in helping the 

subcontractor make you look good in front 

of your customer not only contributes to 

the success of the current program, but also 

provides very favorable evaluation from 

your customer for future past-performance 

evaluation consideration. There are just so 

many positives to outstanding subcontract 

management, yet it is sadly so rarely seen. 

The solution is not difficult, and it does not 

necessarily require additional investment as 

much as it does a refocusing on the role and 

contribution of your subcontractors. 

Conclusion
Subcontracts under publically funded prime 

contracts rarely get the attention they need 

for successful prime contract execution. The 

reasons may be many, but there is no genu-

ine excuse. The most successful companies 

understand the importance of discipline in 

the subcontracting process from identifica-

tion of need through contract closeout. 

Consider your subcontract operation. Does 

it contribute all it could to successful prime 

contract execution? Does it exemplify the 

values you claim to follow throughout your 

organization? Do your subcontractors sing 

your praises in terms of their treatment by 

you? Have you even asked them? In the 

majority of cases, the answers are no. And 

for that there is no excuse. CM
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